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STATEMENT OF THE CASE 

The appellant was tried in the court below on 
an indictment charging second-degree murder, it 
being alleged therein that on May 26,1938, he made 
an unlawful attack upon one Edna Reddick, caus¬ 
ing wounds from which she died on June 5, 1938. 

The indictment was in seven counts, the respec¬ 
tive counts charging as follows: 

JThe first count in substance charged that appel¬ 
lant, with malice aforethought, did beat the de¬ 
ceased upon the head with a chair, inflicting 
wounds from which the deceased died. 

The second count in substance charged that ap¬ 
pellant, with malice aforethought, did beat and 

(i) 
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strike the deceased upon the head with a part 
of a chair, inflicting wounds from which she died. 

The third count in substance charged that ap¬ 
pellant, with malice aforethought, did beat the de¬ 
ceased upon the head with a certain hard, blunt 
instrument, inflicting wounds from which she died. 

The fourth count in substance charged that ap¬ 
pellant, with malice aforethought, struck and beat 
the deceased upon the head with a certain hard, 
sharp instrument, inflicting wounds from which she 
died. 

The fifth count in substance charged that ap¬ 
pellant, with malice aforethought, struck and beat 
the deceased with his fist and did thereby cause the 

V 

deceased’s head to be knocked up and against a 
hard object, inflicting wounds from which she died. 

The sixth count in substance charged that ap¬ 
pellant, with malice aforethought, struck and beat 
the deceased upon the head with his fists, inflicting 
wounds from which she died. 

The seventh count in substance charged that ap¬ 
pellant with malice aforethought, did drag the de¬ 
ceased down a flight of stairs, causing her head 
to be knocked upon and against said stairs, caus¬ 
ing wounds from which she died. 

The jury returned a verdict of guilty as indi¬ 
cated and after a motion for a new trial was over¬ 
ruled, appellant was sentenced by the court to serve 
a term of twenty-five years imprisonment, from 
which judgment he now appeals. 
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STATEMENT OF FACTS 

The first witness called by the Government was 
one Leila Brown, who stated that she knew the 

defendant and the deceased for about two or three 

/ 

years, and that she had seen them together fre¬ 
quently. She stated that the deceased lived at 220 
Canal Street SW., and that she lived next door 
at 222 Canal Street SW., Washington, D. C. She 
said that on the morning of May 26,1938, she was 
standing by her front door about 7:00 o’clock and 
appellant came up and took his key and unlocked 
the door of the deceased’s house and went inside. 
She stated that the appellant was alone and that 
shortly after he had entered the house she heard 
him and the deceased talking in a front room up¬ 
stairs. The witness stated that in a short time she 
heard the deceased screaming and hollering, “Lord 
have mercy, Lord have mercy, stop heating me, 
Frank, stop heating me, Frank ” She stated that 
she could hear appellant hitting deceased and the 
deceased was screaming and hollering and that after 
a short time they left the front room of the house 
on the second floor and went into the back room, 
and witness stated that she heard deceased scream¬ 
ing and hollering in there. At this time she heard 
the deceased shouting, “Lord have mercy, stop kill¬ 
ing me, stop -fighting me” The witness stated that 
she then went out of the rear of her house onto a 
shed where she could see, and observed the appel¬ 
lant hitting deceased with something and she could 
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hear the licks. Witness stated that she heard and 
recognized appellant’s voice at this time and also 
the voice of the deceased, who was still screaming. 
Witness stated that at this time she saw two or 
three of her neighbors who had come to the scene 
of the trouble. The witness stated that after the 
hollering stopped, she returned to her front door 
and went outside. She stated that shortly after¬ 
wards appellant came out of the deceased’s home 
and told her to come in with him. She stated that 
she entered the house with him and went into the 
back room upstairs, where she saw the deceased on 
a bed. Witness stated that she held the head of 
the deceased and called to her, but she did not reply. 
Appellant then carried the deceased from the back 
room to the front room where the tight had started 
and witness noticed that the bed there was broken 
down. She pulled the mattress off this bed and 
appellant placed deceased thereon. Witness iden¬ 
tified Government Exhibit Number 5, a chair with 
certain parts of the back broken as being the broken 
chair and parts that she had seen in the home of 
the deceased during this visit. Witness stated also 
that she could see blood coming out of the ear of 
deceased, and that deceased had been in good health 
the night before. She had eaten supper with her 
and that they had conversed together for some time, 
and deceased had made no complaint at all, nor did 
she observe any marks or bruises on her. Witness 
stated that when she saw appellant licking down 
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on deceased she got a good look at him and al¬ 
though she could not tell ivhat he was hitting the 
deceased with, she knew after she had entered the 
house and saw the broken chair. (Bill of Excep¬ 
tions, pages 1 to 3.) 

Maggie Halton testified that on the date of the 
trouble she was living with her mother, Leila 
Brown, at 222 Canal Street SW., next door to the 
deceased and that she heard fighting going on in 
the back room of 220 Canal Street SW., where the 
deceased was living. She stated that she recog¬ 
nized and heard the voice of appellant and de¬ 
ceased and that she heard the deceased hollering 
“Frank, don't hit me no more" and heard appel¬ 
lant say “shut up." She stated, she also heard him 
hitting deceased and that she heard so many licks 
she could not tell how many, and that at this time 
she was in her rear room upstairs looking out the 
window. Witness stated that later on appellant 
called her mother to the home of deceased and that 
her mother entered with him. She also stated that 
within an hour or two after the trouble she saw the 
married daughter of the deceased, Alethia Chew, 
enter the home of the deceased through a window. 
She stated, as did her mother, that the deceased had 
dinner with them the night before; that at that time 
she noticed no bruises or injuries or cuts on the de¬ 
ceased and that she also had talked to her at around 
twenty minutes to eleven, the night before, and the 
deceased seemed to be in good physical condition. 
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Witness stated that she visited the home of the de¬ 
ceased after the trouble and that she noticed that 
the deceased was bruised up and that there was 
blood on the pillow’ where her head was. (Bill of 
Exceptions, pages 11 to 13.) 

Elizabeth Thomas testified that on the date of the 
trouble she was living at 216 Canal Street SW., 
and that she had known appellant and deceased 
for some time, and that she had seen appellant at 
the home of the deceased often prior to that date. 
She stated that while she w*as in her house she 
heard the deceased hollering “murder” and heard 
her saj) “Frank, you have the money now, what are 
you heating me for’ and she heard appellant say 
“shut up:’ Witness stated that she went to the 
rear of her home and got on a fence and looked into 
the rear window of the second floor of the home of 
the deceased and that the deceased was still holler¬ 
ing and she could hear three licks. She stated that 
about a half hour after the trouble, she sav r Alethia 
Chew, the married daughter of the deceased, enter 
the home of the deceased by raising a window. 
Witness stated that at the time the deceased said 
“Frank, you have the money, icliat are you heating 
me for,” appellant told her to “shut up” and that 
deceased answered “Well, kill me, 1 have nothing 
to live for.” She also stated that the licks she had 
referred to did not sound like licks from a hand 
hut as though made hy a hoard. (Bill of Excep¬ 
tions pages 13 to 18.) 
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Lucy Simpson testified that on the date of the 
trouble she lived at 224 Canal Street, SW., and 
had known appellant and the deceased for some 
time prior thereto. She stated that between 6:30 
and 7:00 A. M. on May 26, 1938, she was in her 
kitchen and her attention was attracted by scream¬ 
ing. She then went to her back yard and recog¬ 
nized the voice of the deceased. She also heard 
at this time a number of licks. She also heard 
the deceased say, “Frank, don’t, stop fighting me, 
don’t heat me.” At this time she heard further 
licks. The following day the witness went to the 
home of the deceased while her married daughter, 
heretofore referred to, was there, and she saw 
bruises on the deceased and she was rolling and 
tossing in bed. (Bill of Exceptions page 19.) 

Carrie Campbell testified that on the date of the 
trouble she was living at 218 Canal Street, SW., 
and she heard the deceased screaming and holler¬ 
ing and that at this time deceased was in the rear 
room upstairs in her house, and that the trouble 
occurred around 7:00 o’clock in the morning. 
(Bill of Exceptions pages 19 to 20.) 

Aletliia Chew stated that she was the daughter 
of the deceased and as the result of a message sent 
to her, she went into her mother’s home at 220 
Canal Street SW. around 9: 00 o’clock on May 26, 
1938. She stated that she got into her mother’s 
house by raising a window after her key had broken 
in the lock. She found her mother in the front bed- 
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room and observed that the bed was broken down. 
She also noted that her mother was sleeping; that 
blood was coming from her right ear; and she noted 
some bruises on her mother’s thighs and saw bruises 
on the right side of her mother’s eye. Witness 
identified a broken chair as the one she had seen 
in the back room on the second floor of her moth¬ 
er’s home during this visit. Witness stated that 
later on she saw appellant and talked to him and 
told him that if her mother didn’t improve, she 
was going to have him put in jail, and appellant 
stated he would beat her up if she reported it. 
Witness stated that she remained at her mother’s 
home from the time she entered on the dav of the 
trouble until her mother was taken later to the hos¬ 
pital. She stated on the day of the trouble she was 
present at her mother’s home when her mother in¬ 
quired of appellant why lie had beaten her and ap¬ 
pellant answered he had beaten her because she was 
drunk and did not fix him any breakfast; at this 
time the deceased asked appellant for her money 
and he said he had it and that he would briny it 
later on. The witness stated that later, around 
9:30 that night, she was present at her mother’s 
home when her mother asked appellant again for 
her money and also asked appellant why he beat 
her, and he said she was lying up there drunk and 
didn't have anything fixed for him to eat, and told 
him if there was anything upset he had done it as 
there had been no one in there fighting but him. 
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Witness stated during the conversations between 
appellant and deceased as to the beating, appellant 
stated that he didn’t heat her with his fist hut that 
he took the hack of that chair and, hit her across the 
shoulders and, on her arms. She also stated that 
she had picked up a handful of hair from the steps 
and on the back of the bed and had stated to appel¬ 
lant that he must have pulled her mother down the 
steps by her hair. She also stated that the hair was 
the kind of hair her mother had. Witness stated 
that when her mother complained about her head 
hurting her so much, appellant stated there was 
nothing wrong, she had fallen down the steps, and 
her mother replied, she didn’t think she fell, she 
thought he knocked her down the steps. Witness 
also stated that appellant told her not to tell Dr. 
Bowie that he had heaten her mother, as he had 
been knowing him for so long he would haul him 
out. Witness stated that her mother was taken to 
the hospital Saturday night, June 4th, and died 
on Sunday, June 5th, 1938. (Bill of Exceptions, 
pages 28 to 36.) 

Grace Coram stated that she was a sister of the 
deceased and that she went to her sister’s home, 
May 27th, 1938, and on arriving there she found 
her sister and Alethia Chew were there. She 
stated she observed bruises on the leg of the de¬ 
ceased and that a Dr. Brown was examining her 
at that time. She stated that while she was there 
and about 9:30 P. M. appellant came in. She testi- 
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fied that she told appellant that Dr. Brown said it 
was a hospital case and he stated he would get his 
doctor, Dr. Bowie, and he would have her up in a 
couple of days. She also testified that appellant 
told licr that he had beaten deceased with the hack 
of a chair and that Alethia Chew was present when 
that statement was made. (Bill of Exceptions, 
pages 43 to 47.) 

Evelyn Stone testified that she had a convcrsa- 
tion with appellant three or four days before the 
death of the deceased and the conversation took 
place in the vicinity of Second and Canal Streets 
SW., and during the conversation appellant ad¬ 
mitted that he had beaten deceased the day of the 
trouble. (Bill of Exceptions, page 47.) 

Dr. Thomas J. Brown stated that he treated the 
deceased on May 27, 1938, at about 8:30 P. M. at 
her home and that he found the following symptoms 
of intra-cranial pressure: she had great pain in her 
head, contracted pupils that did not react to light, 
increased blood pressure, and a full pulse. There 
was evidence of blood in her right eye, some bruises 
on her body, mostly on her thighs, and a swelling 
on the right side of her skull. Witness stated that 
he made no written list of the injuries he observed 
and testified from his independent recollection. He 
stated that he had been told the injuries had oc¬ 
curred the day before and in his opinion they had 
occurred within one day. He stated that he recom¬ 
mended hospitalization and when deceased did not 
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go to the hospital, he withdrew from the case. 
(Bill of Exceptions, pages 6 and 7.) 

Dr. William D. Howard testified that on June 
4th, 1938, he was an interne at Casualty Hospital; 
that on that date the deceased was brought to that 
hospital in a semiconscious condition and that she 
died on June 5th, 1938. He testified that he made 
no diagnosis of the case, as the deceased was the 
patient of Dr. Bowie. (Bill of Exceptions, page 
20 .) 

Dr. Richard M. Rosenberg, Deputy Coroner, tes¬ 
tified that he performed an autopsy on the body 
of the deceased, Edna Reddick, on June 7tli, 1938. 
He stated that the autopsy disclosed that there was 
a small abrasion on the left thigh and another over 
the left knee, there was a contusion of the scalp on 
the left side, and an examination of the brain re¬ 
vealed an extensive subdural hemorrhage over 
the entire right hemisphere, and also an associated 
hemorrhage in the brain substance itself. The 
hemorrhage was probably a week or ten days old 
and could have been older than that. The cause 
of death was a traumatic cerebral hemorrhage 
with ensuing exhaustion. He stated that the con¬ 
tusion on the left side of the head was the external 
evidence of what caused the hemorrhage and that 
it had been received a week or ten days or more 
prior to the autopsy. He also stated that the con¬ 
tusion in question could have been caused by a fist, 
instrument, fall, by hitting the head of the deceased 
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against a wall, by being hit with a chair, or by being 
dragged down stairs. Witness also stated that the 
wounds referred to other than the contusion were, 
in his opinion, inflicted within the same period as 
the contusion, namely, a week or ten davs or more. 
(Bill of Exceptions, pages 4 to 6.) 

Appellant testified in his own behalf and stated 
that he had kept company with the deceased for 
about ten years and that he had a key to her home 
at 220 Canal Street SW. He stated that it had 
been his practice to eat breakfast there and that on 
the morning of May 26,1938, on entering the prem¬ 
ises, he found deceased laying across the bed up¬ 
stairs and noticed she had been vomiting on the 
floor and was drunk; he stated that he went down¬ 
stairs and heard a noise and found deceased on the 
floor at the bottom of the stairs. He said that he 
assisted her back to the second floor and that, she 
kept hollering, “Stop, Frank, you are hurting me.” 
Defendant admitted on cross-examination that he 
had been convicted of false pretenses in 1931 and 
that in 1936 he had been convicted of certain of¬ 
fenses including conspiracy and given one to three 
years, and that he was on parole from the latter 
sentence at the time the trouble took place. (Bill 
of Exceptions, pages 67 to 71.) 
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ARGUMENT 

I 

The testimony of Dr. Brown was proper under the cir¬ 
cumstances, the matter having been opened up by 
appellant’s counsel 

An examination of the assignment of error rela¬ 
tive to the testimony of Dr. Brown will show that 
the matter teas opened tip hi) appellant's counsel 
and that said counsel at first made no objection 
when the matter was further gone into on redirect 
examination. The record does show that subse¬ 
quently when the same answer was given appel¬ 
lant’s counsel did at that later stage make an ob¬ 
jection. 

An examination of the evidence relative to this 
matter will show that undoubtedly the initial ques¬ 
tion asked by counsel for appellant could and 
should have been objected to on the ground that it 
was hearsay but as the Court stated, appellant’s 
counsel having asked the question, he could not 
object to all of the conversation going in. 

The testimony in question of Dr. Brown is found 
on pages 8 to 11 of the bill of exceptions and is as 
follows: 

By Mr. Ford on recross-examination: 

Q. Do not answer this until it is passed 
upon. I will ask you now whether or not 
Edna Reddick, in the presence of her daugh¬ 
ter, told you that she fell down the stairs. 

A. Yes. 

Mr. Ford. I have no further questions. 
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REDIRECT EXAM I NATION 

Bv Mr. Fihelly : 

Q. You do not know whether she did or 
not, do you, Doctor ? 

A. I do not. 

Q. Did she also tell you that she had been 

beaten bv Frank Guv? 

» • 

A. Whom do vou mean? Edna Reddick? 

Q. Edna Reddick or her daughter or her 
sister. 

A. Her daughter told me, but she did not. 

(It will be noted, as we have already 
stated, that no objection teas made to this 
answer.) 

Q. When did her daughter say that she 
had been beaten bv Guv ? 

Mr. Ford. We object to that your Honor, 
because- 

Bv the Court : 

Q. (Interposing). Was this in the pres¬ 
ence of Edna Reddick? 

A. Yes; it was. 

Q. Was this statement made in the pres¬ 
ence of Edna Reddick? 

A. Yes. 

Q. What did Edna Reddick say at that 
time ? 

A. She didn’t say anything. 

Mr. Fihelly. My question was as to 
what the deceased, Edna Reddick, said. 

The Court. I do not think it is admissible 
in evidence, bat it has gone in. I think the 
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whole pari as to the conversation should go 
in. 

Mv. Ford. Mr. Fihelly’s question is not as 
to what Edna Reddick said, but what the 
daughter said. I do not think that is re¬ 
sponsive. 

The Court. Suppose you come to the 
bench. 

(Counsel for both sides approached the 
bench and conferred with the Court, in a low 
tone of voice, as follows:) 

The Court. On what ground do you con¬ 
tend that the statement made bv the deceased 

%/ 

is admissible? 

Mr. Ford. For laying the foundation to 
impeach the daughter. 

The Court. I would not say it was admis¬ 
sible. I think if anything goes in, the prose¬ 
cution is entitled to have that whole con¬ 
versation that took place in her presence. 
Do. you except this ruling? 

Mr. Ford. Yes; I take an exception to 
that. 

(At the conclusion of the foregoing con¬ 
ference, counsel returned to the trial table, 
and the trial proceeded as follows:) 

Mr. Fihelly. Will you read the last ques¬ 
tion? 

The last question was read by the reporter, 
as follows: 

“Q. When did her daughter say that she 
had been beaten up by Guy?” 

The Witness. The first night that I went 
there, May 27. 

146350 — 39 - 3 
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The Court. I think you may state only 
the conversation that took place when the 
deceased made her statement. 

Mr. Fihelly. I see. 

By Mr. Fihelly : 

Q. Who was present at the time that 
Edna Reddick made the statement that she 
had fallen downstairs? 

A. Her daughter. 

Q. What did her daughter say at that time 
in connection with the injuries that Edna 
Reddick had received and that you were 
treating her for? 

A. She stated several things. 

Q. What did she say? 

A. She said she was beaten. 

Mr. Fori>. Our objection goes to this. 

The Witness. She said she was .beaten 
and thrown down the steps. 

By Mr. Fihelly: 

Q. By whom? 

A. Frank Guy. 

Q. Did she say when that beating and 
throwing down the stairs had occurred? 

A. She said the day previous. 

Q. Did she say where it had occurred? 

A. In the same house. 

By the Court: 

Q. Was all this in the hearing of the de¬ 
ceased ? 

A. Yes, it teas. 
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By Mr. Fihelly : 

Q. What did the deceased say after the 
daughter made that statement? 

A. She didn’t say anything. 

Mr. Fihelly. No further questions. 

RE-CROSS-EXAMINATION 

By Mr. FORD: 

Q. And you do not know whether the de¬ 
cedent, Edna, heard what her daughter said? 
You yourself do not know that, do you? 

A. No; she was making so much noise that 
I can’t say that she did. 

Q. Who was making the noise ? 

A. The decedent. She was in great pain. 

Q. So that from the noise and the pain 
the deceased was suffering, you do not know 
and cannot say whether or not she heard the 
comments that the daughter made ? 

A. I could not say that. 

Mr. Ford. No further questions. 

REDIRECT EXAMINATION 

By Mr. Fihelly: 

Q. She was conscious at this time ? 

A. Yes. 

Mr. Fihelly. No further questions. 

May the doctor be excused, if your Honor 
please ? 

It will be noted from an examination of the testi¬ 
mony of Dr. Brown that it was appellant’s counsel 
who insisted on going into the matters now com- 
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plained of. At no stay? of the proceedings did ap¬ 
pellant's counsel make any objection on the ground 
on which he now relies, that the testimony in 
question was a privileged communication and a 
violation of Section 1073 of the D. C. Code. A 
reading of Section 1073 of the District Code will 
show that undoubtedly none of the testimony was 
in violation of that Section, but if there was any 
violation, it was appellant’s counsel that caused 
the same. Having opened the matter up and ob¬ 
tained from Dr. Brown what the deceased told him, 
he certainly was not in a position to complain when 
all of the conversation came out. 

Counsel also complains that it was hearsay and 
improper for the Court to have permitted Alethia 
Chew, the daughter of the deceased, to testify as 
to statements made by the deceased to the appel¬ 
lant in her presence. It is impossible to follow 
counsel for appellant on this contention, as it is 
certainly not hearsay to show anything that was 
said to the defendant by the deceased or anyone 
else in his presence in connection with the case or 
to show any replies that were made to him. 

Counsel obviously realize that the statements 
which were made by appellant to the deceased, to 
Alethia Chew, Grace Coram, and Evelyn Stone, 
show that on a number of occasions he had ad¬ 
mitted that on the date and occasion of the trouble, 
the deceased had not fallen downstairs but that 
lie had beaten her. The testimony of the other 
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eyewitnesses who saw and heard appellant beat¬ 
ing the deceased also bears out the state¬ 
ments which the aforementioned witnesses say 
were made to them by appellant and show beyond 
anv doubt that his defense that the deceased had 
fallen downstairs was a brazenly concocted one. 

When Alcthia Chew was on the stand she stated 
that deceased inquired of appellant why he had 
beaten her and appellant answered he had beaten 
her because she was drunk and did not fix him any 
breakfast (Bill of Exceptions, page 29). The same 
statement appears on page TO of the Bill of Ex¬ 
ceptions. Again, on page 32 of the Bill of Excep¬ 
tions we find Alethia Chew testifying that in con¬ 
nection with a statement made by her mother to 
appellant as follows: “When she said something to 
him about beating her, he said he didn’t beat her 
with his fist, he took the back of that chair and 
hit her across the shoulders and oil her arms.” On 
page 34 of the Bill of Exceptions the testimony of 
Alethia Chew is as follows: 

Q. Bo you remember any statement he 
made not to tell Dr. Bowie what happened? 

A. Oh, he told me not to tell what hap¬ 
pened; he didn’t say anything to her. He 
told me not to tell Dr, Bowie that he had heat 
her . 

I said “Why?” 

He said, “Well, I’ve been knowing that 
man for so long, he will bawl me out.” 
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Grace Coram stated that in the presence of the 
deceased and the appellant the following took 
place: 

Q. While you were there was there any¬ 
thing said in connection with the chair? 

A. Yes; he said he heal her with the back 
of the chair. (Bill of Exceptions, page 44.) 

On page 45 of the Bill of Exceptions in connec¬ 
tion with the testimony of the same witness the 

V 

following appears: 

Q. Who was there when the defendant 
said he had beat her with the chair ? 

A. Her daughter. 

Q. Did he say he beat her with the chair or 
with part of the chair? 

A. He said he beat her with the back of 
the chair, that is what he told me. 

Evelyn Stone, another Government witness, testi¬ 
fied that she met appellant three or four days before 
the deceased, Edna Reddick, died, and that he ad¬ 
mitted to her that he beat her on the day of the 
trouble (Bill of Exceptions, page 47). 

All of this evidence bears out what was seen and 
heard by the other eye-witnesses and there can be 
no doubt but what the deceased received a severe 
beating from appellant, including certain injuries 
to her head which ultimately resulted in her death. 
And so in reviewing Dr. Brown’s testimony, we 
find that not only was the matter opened up by 
counsel for appellant, but even if it had not been 
and had gotten in in some other wav and remained 
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in the case, it would at the most be harmful error 
in view of what the eye-witnesses saw and heard, 
and in view of the admissions made by appellant 
to the deceased and certain other Government wit¬ 
nesses as to the beating he had given the deceased. 

II 

There was no error in the Court refusing to permit 
testimony offered by the defendant as to statements 
made to third persons by the deceased out of the 
presence of the defendant 

Defendant contended that it was error for the 
Court to refuse to permit reception of certain tes¬ 
timony offered by the defendant as to statements 
made to third persons by the deceased out of the 
presence of the defendant as to how she had re¬ 
ceived her injuries. 

In the case of Lomax v. United States, 37 App. 
D. C. 414-417, the Court said: 

The next assignment of error relates to 
the refusal of the court to admit the testi¬ 
mony of a physician who was called by 
the defense to testify that on one occasion 
about a year prior to the homicide he was 
called to attend the accused who was suffer¬ 
ing from bruises and injuries which she 
stated at the time were indicted by her hus¬ 
band, and that this statement of the accused 
was nor denied by the husband. There is 
nothing to show that the husband expressly 
admitted the truth of his wife’s statement. 
The testimony, therefore, would be purely 
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IV 

There was no error in the Court refusing to require the 
Government to elect as to which counts should go to 
the jury 

As we have already stated, the indictment 
charged in seven counts that the death occurred 
as the result of injuries received in various ways. 
There was some evidence indicating that the de¬ 
ceased had been hit with a chair, a part or parts 
of a chair, a board, a fist, that she had been dragged 
down stairs, etc. Those who might be called eye¬ 
witnesses could only see the beating at a distance 
and hear the licks received, but did not know until 
they later entered the house and saw the broken 
chair any object or objects that had been used to 
cause the licks. Obviously in such a situation the 
Government was justified in having such a num¬ 
ber of counts and it was for the jury on all of the 
evidence to determine whether there should have 
been a verdict under anv or all of the counts. In 
this connection the jury returned a verdict of guilty 
as indicted. 

In the case of Pierce v. United States, 160 U. S. 
355-6, the Court said: 

The first error assigned is to the refusal 
of the court to compel the government to 
elect upon which count of the indictment it 
would proceed. The two counts differ from 
each other only in stating the manner in 
which the murder was committed. Testi¬ 
mony was introduced upon the trial tend- 
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ing to show that deceased had been shot in 
the forehead, and also hit on the head with 
a hammer. The question whether the prose¬ 
cution should be compelled to elect was a 
matter purely within the discretion of the 
court. Pointer v. United States, 151 U. S. 
396. 

V 

There was no error in the cross-examination of the 
Assistant District Attorney as to the convictions of 
appellant’s witnesses 

Counsel for appellant first claims that there was 
improper cross-examination of defense witness, 
Theodore Hurd, as to certain alleged convictions 
this witness had. While this testimony appears 
at pages 59 and 60 of the bill of exceptions, appel¬ 
lant’s counsel in his brief has followed the tran¬ 
script of record on pages 241 and 242. We will 
be glad to do the same so that there may be a closer 
analogy of quotations and the matter may thus 
be made clearer to the Court. On pages 241 and 
242 of the transcript of record there appears the 
following in this connection: 

By Mr. Fihelly : 

Q. Are you the same Theodore Hurd who 
on February 23, 1932, was convicted of 
petty larceny? 

A. Not me. 

Q. Blanche Simms was the complaining 
witness. 

Mr. Ford. I now object. What lie is 
doing now is improper. 
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The Court. I think he may ask him to see 
if that refreshes his recollection. 

By Mr. Fihelly: 

Q. Do you know a woman or girl by the 
name of Blanche Simms? 

A. Yes, sir. 

Q. She did not make any complaint 
against you? 

A. Yes, sir; probation. 

Q. You were found guilty, weren’t you? 

A. Yes, sir. 

The Court. What happened? 

Mr. Fihelly. Kg violated probation, he 
said, Your Honor. 

The Court. I mean what happened at the 
trial ? 

Bv the Court: 

Q. Were you convicted or not? 

A. I don’t know what it was. They called 
me down there to go to the probation officer. 
There wasn’t even any trial. She was my 

old ladv and I moved out. 

•/ 

Q. You do not know whether you were 
convicted or not at that time? Is that what 
you want to tell us? 

A. Yes, sir. I moved my clothes from her 
house- 

By Mr. Fihelly: 

Q. (Interposing.) Are you the same Theo¬ 
dore Hurd, who on August 26, 1931, at St. 
Louis, Missouri, was convicted of petty lar¬ 
ceny? 

A. No, sir; I was not convicted of that. 



Q. Have you ever been in St. Louis ? 

A. Yes, sir. 

Q. Were you in St. Louis during 1931? 

A. Yes, sir. 

Q. Were you in St. Louis during the month 
of August, around August 26,1931? 

A. Yes, sir. 

Q. You did not have any trouble in con¬ 
nection with some petty larceny? 

A. I had some trouble, but I wasn't con¬ 
victed. 

Q. You did not serve any time? 

A. No, sir; not a minute. 

Mr. Ford. I object ,o all the questions in 
the form Mr. Fihelly has put them. I think 
it is prejudicial. I move your Honor to 
withdraw a juror and declare a mistrial. 

The ( ourt. I overrule the motion. 

Bv Mr. Fihelly: 

Q. Are you the same Mr. Hurd who on 
October 9,1931. at Kansas City, Kansas, was 
convicted of being a pickpocket? 

A. Yes, sir. 

The witness, Theodore Hurd, in effect denied the 
first two convictions he was asked about and it was 
certainly proper to indicate the name of the com¬ 
plaining witness where the conviction had oc¬ 
curred and to ask him whether he knew the com¬ 
plaining witness and whether he had been in St. 
Louis, Missouri, at or about the time the conviction 
was alleged to have taken place. 

While the witness, Theodore Hurd, was, as al- 
readv stated, in some doubt as to these two convic- 

m/ * 
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tions, there teas no doubt in his mind about the 
third alleged conviction because, as is shown from 
the bill of exceptions, page 60, and the transcript of 
record, pages 242, 243, the following question was 
asked and the following answer given: 

Q. Are yon the same Mr. Hurd, who on 
October!), 1931, at Kansas City, Kansas, was 
convicted of being a pickpocket? 

A. Yes, sir. 

VI 

There was no error in showing that the appellant was 
on parole at the time that the trouble took place 

Appellant was cross-examined as to certain con¬ 
victions (Bill of Exceptions page 68) and he ad¬ 
mitted having been convicted of false pretenses in 
1931 and receiving a sentence of one to three years 
in 1936 for certain offenses, including conspiracy. 
It will be noted that the offense in question is al¬ 
leged to have occurred on May 26, 1938. Accord¬ 
ingly if the defendant were lawfully out of jail 
and in the District of Columbia on this date, in view 
of the fact that he had received a sentence of one 
to three years in 1936 he must have either been on 
parole or have received a pardon. 

As has been already stated, the question of his 
prior convictions and the fact that in 1936 some two 
years prior to the date on which the offense was 
alleged to have occurred he had received a sentence 
of one to three years had already been disclosed. 
As had been stated by certain witnesses who were 


brought to the scene of the trouble by the screams 
of the deceased, there had been an argument be¬ 
tween him and her over certain money. This was 
further borne out by the testimony of Alethia 
Chew, daughter of the deceased, who stated that 
the deceased had several times ashed the appellant 
to return her money to her. 

After the testimony as to the convictions had 

%/ 

come out Government counsel asked the defendant 
whether or not the deceased hadn’t frequently 
given him money because he demanded it of her 
(Bill of Exceptions, page 68). The following then 
occurred: 

A. No, sir; I worked. 

Q. You what? 

A. I worked. Yes, sir. 

Q. Were you on parole at the time this 
happened ? 

A. Yes, sir. 

Mr. Ford. Wait a minute. 

By Mr. Fihelly : 

Q. Is that one of the reasons you were 
working ? 

Mr. Ford. I object and move, your Honor, 
to withdraw a juror. 

The Court. On what ground ? 

Mr. Ford. On the ground that he asked 
him if he was on parole. 

The Court, lie said he received a sentence 
of from one to three years in January of 
1.936. 
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Mr. Ford. His question did not relate to 
that. He did not identify it. Mr. Fihelly 
did not identify it with that. 

Mr. Fihelly. I certainly have. There 

%/ 

was a 1936 conviction. 

Mr. Ford. May I have an exception? 

The Court. Yes. 

By Mr. Fihelly : 

Q. And the reason you were working at 
that time was that the Parole Board made 
you get a job ? 

A. I was working before that. Before 
I got locked up I had a pool room place of 
business of my own. 

Q. A what? 

A. A pool room, place of business of my 
own. 

Q. But the Parole Board did ask you to 
get a job? 

A. Yes; when I got release. 

Q. They told you to keep away from Canal 
Street and Edna Reddick, did they not ? 

A. Well, they did-; they told me if 

they would catch me at her house I would 
break my parole. 

By the Court : 

Q. When did thev tell you that? 

A. Well, one day I was in there, Mr. Ogle 
he looked me up. I was in there talking to 
Edna and Mr. Ogle walked in and said, 
“Frank, we got word to pick you up.” 

I said “Pick me up for what?” 

He said, “I don’t know, to just pick you 
up.” 
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I said, 4 ‘All right, sir”; so they took me 
down to No. 4. 

He called up the Captain and he called 
Captain Keck and Captain Keck told them 
to hold me. 

In the meantime I got to the phone and 
called the Parole Board and asked them 
if they had me picked up. 

They said no, they didn’t know anything 
jabout it- 

Q. (Interposing) Just when was it that 
they told you to stay away? 

A. I am trying to get to that point. 

Q. Just answer my question. 

A. I don’t know the date. 

Q. About when? 

A. I will say in June. 

Q. In June of what year? 

A. Of 1938. 

Q. Not 1938, because you were arrested 
in June of 1938. You do not mean this 
present year? 

A. Yes, sir; June just past. 

Q. You mean it was after the death of 
Edna? 

A. No, it wasn’t in June; April, I meant 
to say. 

Q. April. 

A. Yes; April. 

Q. Why did you keep going to her place, 
then, if you knew it was in violation of your 
parole ? 

A. Well, she asked me to come up there 
and I went up there. 



Mr. Ford. May the record show that I ob¬ 
ject to all of this matter? 

The Court. Yes. 

The Witness. I just took a chance and 
went in there. 

This line of questioning was also proper as ap¬ 
pellant’s counsel brought out on direct examina¬ 
tion that he was working and had not fled the juris¬ 
diction after the trouble. There are reasons why 
one on parole gets or has a job, and also reasons 
why one on parole would not flee the jurisdiction. 

VII 

There was no error in the Court’s charge to the jury on 
the question of convictions and parole 

We have already shown that during the cross- 
examination of appellant it was disclosed that he 
had prior convictions and that in 1936 he was given 
a sentence of from one to three gears. As we 
have already stated, the offense in question was 
alleged to have occurred on May 2(i, 1938. Ooun- 
sel for appellant, both in his opening statement and 
in his argument to the jury, stressed the fact that 
appellant had not fled the jurisdiction after the de¬ 
ceased had died but was then arrested bv the 
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police. Appellant’s counsel also in this same con¬ 
nection stressed the fact that appellant had a 
steady job and was a hard-working individual. 
These same matters were stressed by appellant’s 
counsel during direct examination of appellant on 



the stand. In view of this general situation the 
charge of the Court, as follows, was obviously a 
necessary and proper one: 

There has been some evidence in the case 
that the defendant is now on parole under 
a sentence which was imposed in this court 
about 1936. Now that fact is offered on the 
question of his credibility. The fact that 
he is now under conviction or that he has 
committed other offenses is not evidence that 
he committed this particular offense. Other 
witnesses have admitted that they have been 
convicted of other crimes. You are to con¬ 
sider their convictions and the fact that the 
defendant is still upon parole, and there¬ 
fore legally in the custody of the Govern¬ 
ment, as bearing upon the credibility of the 
particular witnesses, but not as evidence in 
the case of the defendant that he committed 
this particular crime. 

There has been some discussion as to the 
lack of flight of the defendant. You are 
entitled to consider the effect which flight 
would have had upon his parole, also in de¬ 
termining what weight you are going to give 
to the fact that he remained here. 

VIII 

No error of a substantial or prejudicial nature has been 
assigned in connection with the trial 

All assignments of error set forth by the appel¬ 
lants have been discussed at length and fully an¬ 
swered. There can be but added the provisions of 


the law, well recognized by appellate courts, set 
forth in R. S. 1025 (Sec. 556, T. 18, U. S. C.), as 
follows: 

No indictment found and presented by a 
grand jury in any district or other court of 
the United States shall be deemed insuffi¬ 
cient, nor shall the trial, judgment, or other 
proceeding thereon he affected by reason of 
any defect or imperfection in matter of form 
• only, which shall not tend to the prejudice 
of the defendant. [Italics supplied.] 

and in Sec. 269 of the Judicial Code, as amended 
(Sec. 391, T. 28, U. S. C.), as follows: 

On the hearing of any appeal, certiorari, 
writ of error, or motion for a new trial, in 
any case, civil or criminal, the court shall 
give judgment after an examination of the 
entire record before the court, without regard 
to technical errors, elefects, or exceptions 
which do not affect the substantial rights of 
the parties. [Italics ours.] 

In conclusion it is respectfully submitted that 
the judgment of the court below should be affirmed. 
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United States Attorney, 
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Assistant United States Attorney, 

Attorneys for Appellee. 
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